TR

200704947

Policy Failure:
Australian Freshwater Protected Area Networks

Jon Nevill*

he Australian (Commonwealth) Government, as

well as Australia’s eight state and territory

governments, is committed (on paper) to the
protection of representative examples of all major
ecosystems including freshwater ecosystems within
networks of protected areas. However, with the
exceptions of the Australian Capital Territory, Victoria
and Tasmania, no government has funded a systematic
attempt to action the commitment to freshwater
ecosystems — and programs in Victoria and Tasmania
both appear to have made little recent progress. Several
statutory provisions for the creation of aquatic protected
areas remain, dfter many years, un-used in freshwaters.

The pervasive failure of Australian governments to
implement important policy tools (and other aspects of
policy relating to the protection of freshwater
ecosystems) raises questions about the real commitment
of governments to policies which have no strong political
constituencies. Failures in the context of both
Commonwealth and state freshwater policy, particularly
that relating to the strategic and systematic development
of protected area networks, are examined. The Victorian
situation, marked by advanced policy development as
well as implementation ‘delays’ of over a decade, is
selected for more detailed discussion. The advantages
and disadvantages of different procedural approaches to
the establishment of freshwater protected area networks
are summarised, following a tabulation of relevant
Australian statutes. Different explanations of government
inaction are listed; however, lack of hard evidence leaves
most explanations in the realm of speculation.

Introduction

The world’s first legislation establishing a national
system for river protection was the USA’s Wild and
Scenic Rivers Act 1968, and since that time many USA
states have passed mirror legislation — with 172 rivers or
river reaches now receiving statutory protection. In 1984,
Canada, one of the worlds wettest countries, created a
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system to protect the nation’s most important rivers — the
Canadian Heritage Rivers System (CHRS 2005). Twenty-
two years later, 40 rivers (or river reaches) have been
protected under this system, which is now so popular that
nominations over the last several years have been driven
solely by community pressure. The situation in Australia,
one of the world’s driest countries, is quite different.
Here, most of the policy initiatives aimed at the
protection of biodiversity through the creation of
strategic freshwater (here meaning ‘inland aquatic’)
protected area networks have been only partially
implemented, after long delays.

This article examines one of the themes of a 270-page
report, The Australian Freshwater Protected Area
Resourcebook (Nevill and Phillips 2004) and so relies
heavily on this report in citations. The purpose of this
article is to chronicle Australian examples of freshwater
protected area policy failure, within a framework which
allows the reader to see the issue of failure in some
perspective. The advantages and disadvantages of
alternative approaches relating to the governance of
freshwater protected area networks are briefly discussed.

In attempting to explain the failures discussed, this article
does not conform to standard qualitative or quantitative
scientific analysis in either forming and testing
hypotheses or in developing testable arguments that can
lead to firm conclusions. The reason for this is simple -
the policy process, particularly with respect to the timing
of implementation programs, is by-and-large conducted
confidentially, and frequently involves Ministerial
decision-making that is not made public. This leaves
academics and members of the public ignorant as to the
reasons behind the delays in implementation. When
delays stretch into many years over which time the
commitment is re-affirmed but implementation continues
to be delayed, it is difficult or impossible to obtain a
coherent explanation. Direct contact with government
through the relevant Minister’s office seldom yields
useful information. This is an inevitable limitation of the
article.

In democratic societies, policy development plays an
important role in the function of governments. Broad
policies feature heavily during election campaigns,
providing voters with information on the general
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intentions of governments. Once elected, democratic
governments commonly engage in policy development
programs that provide stakeholders (and the public
generally) with the opportunity to contribute views,
values and information as policies are developed into
more detailed strategies. Once developed, such
strategies provide the rationale and priority to justify
and direct government expenditure programs. Pubic
participation in the development of detailed strategies is
seen as enhancing, at least in theory. the relevance and
public ownership of subsequent government programs.
This is the commonly understood role of policy in
democratic government (Bridgman and Davis 2004).

According to the United Nations Convention on
Biological Diversiry 1992 (to which Australia is a
signatory), the conservation of biodiversity, including
aquatic biodiversity, requires the protection of
representative examples of all major ecosystem types
(especially those vulnerable to degradation), coupled
with the sympathetic management of ecosystems outside
those protected areas. These are the twin cornerstones of
biodiversity conservation strategies throughout the
world.! Although the Commonwealth Government, and
all eight Australian state and territory governments are
committed to this approach, only Victoria, Tasmania
and the Australian Capital Territory (ACT) have funded
specific programs aimed at establishing fully
representative systems of inland aquatic protected areas.
In Victoria and Tasmania, these systems remain
substantially incomplete after delays of many years.
Although all jurisdictions have established reserves (e.g.
Ramsar sites, flora and fauna reserves) that protect
aquatic ecosystems, the degree to which such reserves
protect representative aquatic ecosystems has not been
assessed systematically in any Australian state other
than the ACT (Nevill and Phillips 2004). Generally
speaking, protected areas are the single most important
tool for the conservation of biodiversity worldwide
(ESA 2003).

The scope of this article does not include discussion of
the role or efficacy of freshwater protected areas. While
the management of freshwater protected areas is often
complicated by issues of cross-boundary connectivity, a
variety of approaches are available to address these
issues (Saunders e al. 2002). Although the history of
freshwater protected areas contains examples of failures
as well as successes (Keith 2000; Crivelli 2002), there is
no doubt that freshwater protected area networks are
valuable conservation tools, and their expansion in

Australia is long overdue (Kingsford et al. 2005:
Kingsford and Nevill 2006).

Due to the limitations on length of this article, it cannot
present a ‘balanced’ picture in the sense that it does not
examine areas where other aspects of freshwater policy
have been successfully developed and implemented. For
that discussion, readers are referred to Smith (1998).
Nevill and Phillips (2004), and (with regard to
environmental flows) to — for example - papers by
Arthington et al. (1998) and Ladson and Finlayson
(2002). Notable achievements of the last three decades
include the expansion of the Ramsar network; the
development of natural resource or catchment
management frameworks which in part seek to protect
aquatic ecosystems; national river health monitoring and
reporting programs; progress in all states in delivering
environmental flows; and improvements in inland water
quality brought about by pollution control programs.

This article concludes that there is evidence of pervasive
and long-standing failures to implement important
government policy in the area under discussion. Although
this conclusion has serious ramifications with regard to
national biodiversity conservation goals, explanation of
the reasons behind the failure ultimately rests on
speculation rather than hard evidence.

National freshwater protected area policies

At a national level, the establishment of systems of
representative protected areas has been identified as an
important commitment of the Commonwealth
Government in several key strategies, including the
National Strategy for Ecologically Sustainable
Development (COA 1992a), the Intergovernmental
Agreement on the Environment (COA 1992b) and the
National Strategy for the Conservation of Australia’s
Biological Diversity (COA 1996).

Objective 10.1 of the National Strategy for Ecologically
Sustainable Development states that the objective for
Australia’s nature conservation system is:

to establish across the nation a comprehensive system of
protected areas which includes representative samples of
all major ecosystems, both terrestrial and aquatic; manage
the overall impacts of human use on protected areas; and
restore habitats and ameliorate existing impacts such that
nature conservation values are maintained and enhanced
(COA 1992a, p. 54).

Item 13 of the InterGovernmental Agreement on the
Environment, *‘Schedule on Nature Conservation’ states
that:

1. See Principle Eight of COA (1996). This requirement was re-affirmed by the 2004 World Conservation Congress (see Appendix 18 of Nevill and Phillips 2004).
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the parties agree that a representative system of protected
areas encompassing terrestrial. freshwater, estuarine and
marine environments is a significant component in
maintaining ecological processes and systems. It also
provides a valuable basis for environmental education and
environmental monitoring. Such a system will be
enhanced by the development and application where
appropriate of nationally consistent principles for
management of reserves (COA 1992b. p. 40).

In the National Strategy for the Conservation of

Australia’s Biological Diversity, protected areas are (o be
integrated with other measures for achieving ecologically
sustainable use of natural resources. Objective 1.4 is to:

establish and manage a comprehensive, adequate and

representative system of protected areas covering

Australia’s biodiversity (COA 1996, p. 9).
It has been recognised for many years that a system of
protected areas needs to be representative of ecosystem
biodiversity (UNEP 1972; Specht er al. 1974), and that
such reserves need to be complemented by enthusiastic
off-reserve protection (Frith 1973). Biodiversity will
decline as ecosystems are modified and simplified by
human use; without systems of representative reserves,
species and ecosystems face very real risks of extinction.

A detailed discussion of national agreements and
Australian Government programs is set out in
Appendices 2 and 3 of Nevill and Phillips (2004). Under
the Australian constitution, the powers of the
Commonwealth Government to manage land are limited
principally to land owned by the Commonwealth (of
which there is comparatively little) and land affected by
activities dependent on Commonwealth export or import
powers (again, comparatively little). The
Intergovernmental Agreement on the Environment,
however, paved the way for the development of the
Environment Protection and Biodiversity Conservation
Act 1999 (EPBC Act), which significantly expanded the
Commonwealth’s scope and mandate in relation to the
protection of natural areas — at least in theory.

The Environment Protection and Biodiversity Conservation
Act 1999

The EPBC Act, Part 3, Division 1 (matters of national
environmental significance) and Part 15 (protected areas),
Division 2 (wetlands of international importance) provide
for the protection of wetlands of international
importance, and together extend the limited powers of the
Commonwealth under the Australian Constitution for
area management. Under the Act, the Commonwealth has
statutory power to designate ‘wetlands’ for inclusion in
the Ramsar Convention List (s. 326). This provision
applies broadly and is not restricted to land owned or

managed by the Commonwealth. Under ss. 16-17, the
Commonwealth can declare a wetland to be a ‘declared
Ramsar wetland’, which is an interim listing while the
wetland awaits formal designation under Article 2 of the
Ramsar Convention (the Convention on Wetlands 1971;
Ramsar Convention Secretariat 1971). An important
point to note here is that. implicitly. the Ramsar
definition of ‘wetland’ applies, thus providing
Commonwealth authority over both flowing water (rivers
and streams) and shallow marine waters (eg: estuaries) in
addition to the lentic ecosystems more traditionally
viewed as wetlands - see Nevill and Phillips (2004),
Appendix 8.

The Commonwealth can only invoke these powers if it is
convinced that the wetland.is of national or international
importance (according to Ramsar criteria — see Ramsar
Convention Secretariat 2006 or Appendix 7 in Nevill and
Phillips 2004) and that its ecological character is under
threat (s. 17A). Once an area is declared or designated.
actions that will have, or are likely to have, a significant
detrimental impact on the wetland are prohibited, unless
specific authorisations or exemptions apply (ss. 16, 17B).
These provisions thus provide an avenue for
Commonwealth authority over state land that is absent
under Constitutional arrangements alone.

Amendments introduced to the EPBC Act in 2003 extend
these provisions by allowing the Commonwealth to list
places (including, for example, important freshwater
ecosystems such as rivers) under a list called the National
Heritage List, provided that they demonstrate nationally
important environmental values. Once on this list, a river
could be protected under the Commonwealth powers
invoked by the Act in a similar way to that described
above. However, the Commonwealth has already
displayed a marked reluctance to use existing provisions
within the Act to protect places: there have been
administrative delays extending to several years in
applying provisions relating to threatened species, critical
habitat, and threatened ecological communities (Beynon
et al. 2005).

The ability of the Commonwealth to protect important
State sites without the consent of the states (using either
of the two mechanisms outlined above) has not yet been
applied. Indirectly, however, the existence of the
possibility of Commonwealth intervention provides an
additional incentive for states to enter bilateral
agreements with the Commonwealth directed at
sustainable use of natural resources and conservation of
nationally and internationally important sites — as
exemption provisions can be written into bilateral
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agreements which return Commonwealth powers to the
states. The existence of these Commonwealth powers
also provides an incentive for the states to cooperate with
the Commonwealth in developing programs aimed at
achieving a national approach to the conservation of
Australia’s most important freshwater ecosystems (such
as the programs outlined by Kingsford et al. 2005. or
those described in Chapters 7 and 10 of Nevill and
Phillips (2004)).

Bilateral Commonwealth-state agreements and MoUs
may however allow the Commonwealth to take action
where required action is not being taken by the state. The
Commonwealth took legal action under the EPBC Act for
the first time in 2003 in relation to landowner clearing in
the Ramsar-listed Gwydir Wetlands: this presents an
example of Commonwealth legal action in a situation
where the State Government (NSW) had chosen not to
enforce its own protective legislation (in this case,
relating to the clearing of native vegetation).

An overview of the 2003 National Heritage List
amendments, obtained from the Commonwealth’s
website, is included in Appendix 13 of Nevill and
Phillips (2004). More details on the EPBC Act are found
in section A3.5 of Nevill and Phillips (2004).

State and Territory freshwater protected area
policy

Generally speaking, freshwater protected areas can be
established either through:

» special purpose legislation (e.g. Victoria’s Heritage
Rivers Act 1992)

» legislation designed primarily for the purposes of
creating terrestrial reserves (e.g. the ACT’s River
Reserves, created under the Land (Planning and
Environment) Act 19917 )

s fisheries legislation containing area protection
provisions

= management plans having authority under a variety of
different statutes (e.g. the Canadian Heritage River
System (CHRS) works primarily through the
development of river management plans authorised
under various provincial statues. If a similar system
was instituted in the Australian context, it could take
advantage of area protection provisions within
catchment legislation, such as Victoria’s Catchment
and Land Protection Act 1994 ).

Table | summarises information on Australian
approaches to the establishment of aquatic protected
areas. The Canadian and USA national systems are

included by way of comparison, as they represent the two
oldest, and arguably the two most successful, national
river protection frameworks globally.

All Australian states have established protected areas
over wetlands. In most cases, these reserves have been
created using statutes focused on the creation of
terrestrial reserves. The statutes authorising the creation
of terrestrial reserves are often named by titles such as
"Land Act’ or *National Parks and Wildlife Act’. Table |
is focused on mechanisms created or used (in part) to
protect inland aquatic areas. It includes examples of
different approaches that either have been used to protect
inland waters (such as the ACT's land-based river
reserves), or have been created with a clear intention of
protecting inland waters (such as the as yet un-used
provisions of Tasmanian fisheries legislation).

It should be noted that Queensland ‘fish habitat areas’
and New South Wales ‘aquatic reserves’ have not yet
been established in freshwater, although they have been
established in estuarine and marine waters (Hankinson
and Blanch 2002). Similarly, the ‘aquatic reserve’
provisions of SA’s Fisheries Act 1982 have not yet been
used in freshwater, like the equivalent provisions of the
Victorian Fisheries Act 1995. The Tasmanian ‘fauna
reserve’ provisions have also not been used at this stage
in freshwater. The New South Wales ‘wild river’
provisions have been recently used, many years after they
were first introduced, and the Queensland Government
has (somewhat slowly) nominated five rivers for
declaration under the Wild Rivers Act 2005 (Nevill 2006).

Table 1 includes mention of the ‘special area’ controls in
NSW’s Sydney Water Catchment Act 1998 and Victoria’s
Catchment and Land Protection Act 1994, as well as the
‘environmental protection provisions' in the NSW Water
Management Act 2000 (see Chapter 6 and Appendix 4 of
Nevill and Phillips 2004) — all of which could be used to
protect discrete freshwater areas, although at this stage.
they have not yet been utilised for this specific purpose.

International agreements and national policies relating to
the protection of biological diversity encourage the
protection of critical habitats. The Victorian Flora and
Fauna Guarantee Act 1988 provides powers to designate
and protect critical habitat areas that could apply to
aquatic ecosystems; however, it is noteworthy that these
provisions have not yet been applied to protect freshwater
areas.

Protected areas are created to protect the values of places
and ecosystems, not to protect the areas themselves.
There are a number of different techniques which
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Table 1. Administrative models for establishing aquatic protected areas.

Enabling Act Clear Scope Public / Area Catchment Water use controls
statement of private land (resene) landuse (bufler) | (extraction, dams H
purpose’ may be controls are controls are cte) are mailable '
ohjective deciared available available
biodiversity | geodiversity | recreational, | historical,
protected protected landscape cultural,
protected spiritual
UsSa Wild Wild and Yes. s. H(b) | Yes{fish Yes Yes Yes Both Type Bi, Type 3 Tyvpe 3
and Scenic | Scenic Rivers and i(c) and mining and (immediate obligation to
Rivers Act 1968 emphagis wildlife) dredging emvironments’) oproteet “free
protection may be flowing condition’
of frec flow prohibited i
Canadian No spectfiv Yes, Yes Yes Yes Yoo Both Type Bil. Type 3. under Type 3, no dame
Heritage enabling proiection using various | management
River Svs. Tegislation of river provinciat plans,
values statutes
ACTriver | Land (Planning | Yes.s. 7 Yes Yes Yes Yes. Public (no Type Bi Type 2 Type 2
reserves and promote historical. | frechold land
Emvironment) | ecologically cultural | inthe ACT)
Act 1991 sustainable
Western Land Implicit Yes Protect Yes Yes Public Type A Type 1 Type 1
Australian | Adminisvration | aguatic ‘natural”
reserves Act 1997 purpose values
SA aquatic | Fisheries Act Section47 | Yos Ne No No Public Type Bi - Type | Tvpe 1
rescrves 1982 s, 482 see s, 48G
protection
of habitat
NSW Svdney Warer | ves-s. 44 | Yes ~s.44 Ne No No P'ublic Type Bi Type ! Type 3 - water
*special Catchment protect ‘ecological extraction may be
arca’ Management water integrity” controlied
controls Act 1998 quality or protected
ecological
integrity
NSW Fisheries Acts. 3 - Yes No Recreation No Both Type Bi, Type 2 Type |
Aquatic Munagement includes only mining is
Reserves Act 1894 conserve prohibited
biodiversity
NSW Wild | National Parks | No No No guidance | No guidance | No Public Designated Type 2 Type 2
Rivers and Wildlife statement as | guidance guidance rivers are
Act 1974 to purpose already in
of WR protected
designation areas
NSW env Water S.34't0 Obligue - No No No B3oth Fype Bi - Type 1 Type 2
protection Management minimise sec s. 34. minister can
(zone) Act 2000 harm to veto a
provisions water development
sources’ applicatton
Queensland | Fisheries Act No Fish habitat | No No No Both Type A Type t Type 2
fish habitat | 7994 statement as | protection
areas to purpose | only
of Fil area
Queensland | Wild Rivers Act | Section 5, Yes; protect | Yes Yes. No Both Type Bi Type 2 Type S
Wild Rivers | 2005 preserve natural implicitly floodplain and | declaration can
natural values subartesian control un-
values areas can be allocated water
defined flow
Tasmanian | Inlund No Yes No No No Both Type A Type | Type 2
Fauna Fisheries Act statement of
Reserve 1995 objective,
but see Act
ss. 154-155
Victorian Flora and Yes.s. | Yes No No. No Both Type A Type 2 Type 2
Critical Fauna conserve
Habitat Guarantce Act | flora and
1988 fauna
Victorian Heritage Yes; see Yes Yes Recreation No Public Type Bi;see | Type Sisees. Type 5: obligation
Heritage Rivers Act Acts. | and only s. 10, 10,5 12, to maintain *frece
Rivers 1992 s. 7 flowing state” 5. 9
Victorian Fisheries Act | Yes,s. 88, | Yes No Passive No Both Type Bi.sce | Type | Type
Fisherics 1995 protection recreation s. 89
Reserves of species only
and habitats
Victorian Carchment und | Yes:s.27- | Yes-s.27 | No Protect the No Both Type Bi. Type | Type 3 — through
*special Land protect protect *quality and referred controls
area’ Protection Act | land, water. | aquatic condition® of
controls 1994 aquifer and | habitat the land
habitat
quality
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Table 2. Some general statutory techniques for protection of environmental

approach, provides a lead in this

values. direction. Type 6 is included in Table 2
Area or | Technique Code as this approach is strongly
buffer * recommended by Nevill (2003) in a
Area Management plan may be prepared, values may be monitored and Type A paper discussing the management of
reported. Activities within the area must comply with the management cumulative effects within catchments.
plan once finalised.
1 N 7
Area Management plan must be prepared and approved. Plan must seek to Type Bi Tab]e' ! 1l]ustr.ate.s that Sl?tes have taken
protect values. Activities within the area must comply with the Tve Bii a variety of different policy approaches
me:jnagemex:jl plan once finalised. Type Bii values must be monitored P to freshwater area protection, using
and reported. .. . .
bl similar procedural ‘building blocks’. A
Buffer Approvals for developments (including water use) within the bufler Tvpe | protected area system which places a
may consider likely effects on area values. . . L
- - - - — - - high priority on minimising controls on
Buffer Approvals for developments (including water use) within the buffer Type 2 surrounding land uses. and minimisine
must consider likely effects on area values. ) g ! =
- — — adverse impacts on future land and water
Buffer Approvals for developments within the buffer must seek. amongst Type 3 d I in th id h
other objectives, 1o protect the area values. evelopments 1n the wider catchment,
. -y : will r / area management
Buffer Approvals for developments within the buffer must seek, amongst Type 4 favour a Type A a manag
other objectives, to protect the area values. A precautionary approach approach together with buffer controls of
must be applied to approvals refating to the cumulative effects of Types 1, 2 or 3. On the other hand.
incremental buffer developments. utilising a Type Bii area management
Buffer Approva.ls fpr developments within the buffer must segk.., amongst Type 5 approach alongside buffer controls of
other objectives, to protect the area values. Certain activities likely to T 4.5 6. ol tecti £
prejudice area values are prohibited, subject to strict exemption ; ypes 4. .or' : p.aces protec lon_ ©
clauses. important biodiversity values as a high
Buffer | Approvals for developments within the buffer must conform to an Type 6 priority, signalling a real commitment to
approved catchment plan (or strategic environmental assessment) biodiversity conservation — providing of
which seeks 10 limit the cumulative effects of incremental course that the system is in fact
developments weil before the catchment approaches a crisis point, or .
changes begin to degrade area values. implemented.

* ‘buffer’ as used here means the land outside the boundary of the designated area which

Table 1 indicates that no one model has

directly influences aquatic values within the area. In the case of surface flows, this will be the

stream catchment; in the case of sub-surface flows, this will be the groundwater catchment.

governments can use to encourage the protection of such
values. In order to simplify the listing of legislation in
Table 1, a few general statutory techniques are coded as
in Table 2.

A degree of licence and summary has been used in
interpreting statutes in order to extract useful patterns of
approach — and prevent the table clogging with detailed
legal discussion.

Note that Table 1 does not contain examples of two
mechanism types: Type 4 and Type 6. Type 4 is included
in Table 2 as it is represented by an important example
outside the area of land management: the
Commonwealth Fisheries Management Act 1991, which,
like catchment management controls, confronts difficult
issues of the control of the cumulative effects of
incremental development. The precautionary approach of
the fishery model could well be applied to land
management, and in fact the Commonwealth
Environment Protection and Biodiversity Conservation
Act 1999, through its emphasis on the precautionary

been favoured across jurisdictions. An
obvious question is (even given patchy
implementation): what has been learned
from the different approaches, and do some methods
work better than others? This question is outside the
scope of the present article, but it is worth noting that
Saunders et al. (2002), in an important review, has
addressed this issue in terms of general models for
freshwater protected areas. With regard to the Australian
scene, Cullen (2002a) extends some of the Saunders er al.
(2002) concepts, while Cullen (2002b) suggests a
national approach to conserving high-value rivers,
borrowing some Canadian ideas. Maher et al. (2002)
provide a comparative review of state water legislation,
and recommend a ‘model framework’ for water
legislation which in part addresses the issue of protected
areas. Bennett et al. (2002) make similar, although more
general, recommendations to guide the conservation of
freshwaters. Nevill and Phillips (2004, chapter 7),
focusing on river protection, discuss management
elements likely to increase the effectiveness of
conservation programs. Kingsford er al. (2005) examine
Australian management systems, and recommend
adoption of elements of the Canadian CHRS mode].
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These seven major papers all stress the perhaps obvious s local management autonomy within a strong (and
pap p g gl

point that the values of freshwater ecosystems cannot be
protected without protecting both surface flow regimes
and the hydrology and water quality of the wider

catchment.

Generally speaking, studies of comparative freshwater
conservation programs do suggest that certain elements
are critical:

a a clear statement of statutory purpose and management
objectives, focusing on the protection of (natural and

cultural) ecosystem values

= genuine stakeholder involvement through consultation,
monitoring and reporting frameworks dedicated, in

part, to promote adaptive management

financially supportive) framework of national strategic
conservation objectives and priorities

» obligations (not options) on decision-makers to apply a
precautionary approach to the management of the
cumulative effects of incremental developments within
the catchment

e controls over both public and private land. with a
development approvals process applicable to the wider
catchment which must seek to protect identified
ecosystem values, amongst other planning objectives

= use of natural resource accounting approaches aimed at
measuring and maintaining both the overall value of
natural assets, as well as the value of continuing

ecosystem services

Table 3. State representative freshwater reserve commitments and programs.

« multi-faceted management approaches,
with the most important ecosystems
largely managed within protected areas,
surrounded by controlled buffers, with
utilised ecosystems in the wider
catchment managed sympathetically — all
supported by comprehensive and
accessible national freshwater ecosystem
inventories.

Table 3 lists specific state commitments to
the development of systems of
representative freshwater protected areas,
and the programs developed to put these
commitments in place. More detail on state
programs is contained in Nevill and Phillips
(2004), particularly in Chapter 6 and
Appendix 4.

All states have programs in place designed
to meet commitments under the Ramsar
Convention - these commitments include
the development of freshwater ecosystem
inventories, and (in theory, although usually
not in practice) the establishment of
systems of reserves covering the full range
of wetlands included in the Ramsar
definition of the term. In no state are these
programs complete and up-to-date,
although work, particularly on ecosystem
inventories, continues - with Victorian,
Tasmanian and ACT inventories being the
most advanced. Approaches used in
Queensland are perhaps the most ambitious;
however, this program, and the also-
ambitious NSW program, are advancing
slowly under present funding arrangements.

Commitment contained in: Specific implementation program

National | ® Nationul Strategy for Ecologically Nutional Reserve System Program
Sustainable Development (ESDSC 1992) NRS Dircctions Statement

o Intergovernmental Agreement on the (NRMMC 2005) targets freshwater
Environment (DEH 1992) representation.

o National Strategy for the Conservation of
Australia’s Biological Diversin: (DEST
1996)

ACT o Nature Conservation Strategy (Gov. ACT Nuture Conservation Program -
1998) effectively complete.

NSW e Rivers and Estuaries Policy (Gov. NSW None. The State Aquatic Biodiversity
1992) Strategy, due for release in 1999, has

¢ Wetlands Management Policy (Gov. NSW | not yet been published.
1996)
¢ Biodiversity Strategy (Gov. NSW 1999)

NT o Strategy for Conservation of the Biological | None. Conservation strategies under
Diversity of Wetlands (Gov. NT 2000) review 2005.

Qud e Strategy for the Conservation and None., However, a comprehensive
Munagement of Queensland Wetlands statc wetland inventory under
(Gov. QId 1999) preparation should enable

identification of poorly represented
freshwater ecosystems. The wild
rivers program, although a separate
commitment, seems likely to assist in
meeting systematic conservation
objectives.

SA ¢ Wetlands Strategy (Gov. SA 2003). The None - however efforts are being
policy has an explicit commitment to made within the Parks program to
representative wetland reserves, set against | purchase poorly represented wetland
a widc interpretation of the meaning of types (Nevill and Phillips 2004).
‘wetland'.

Tas e Naturc Conservation Strategy (Gov. Tas. State budget 2002 funded the CFEV
2000) project (see Appendix 10 of Nevill

e Water Development Plan (Gov. Tas. 2002) | and Phillips 2004). No specific funds
o Conservation of Freshwater Ecosystem allocated for project implementation
Values (CFEV) Project (Gov. Tas. 2004) | in the 2004 or 2005 State budgets.
Vie o Conservation Strategy for Victoria (Gov. Heritage Rivers Program.
Vic. 1987) Representative wetlands component
o Biodiversity strategy (Gov. Vic. 1997a, of the CS incomplete although
1997b, 1997¢) progressing slowly.
e Healthy Rivers Strategy (Gov. Vic. 2002) | Healthy Rivers Program.
WA e Wetland Conservation Policy (Gov. WA None. The Waterways WA Policy.
1997) due for publication initially in 2003,
o This commitment was not reinforced by has not yet been relcased.
the Draft Waterways WA policy (WRC
2000) (Nevill and Phillips 2004),
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The ACT is the only jurisdiction to successfully establish
a reasonably comprehensive system of representative
freshwater protected areas including both still and
flowing ecosystems (Nevill and Phillips 2004). The ACT
has the advantage of being the smallest Australian
jurisdiction, as well as having, historically, the most
favourable funding. As discussed above, the ACT,
Victoria, and Tasmania are in fact the only jurisdictions
to attempt to directly action their ‘representative
freshwater protected area’ commitments. The Victorian
program, while seemingly ambitious, has not been
completed and is currently under review as part of the
Healthy Rivers Program, with major commitments dating
back more than a decade incomplete (Nevill and Phillips
2004). The Tasmania system is under development, with
the inventory phase due for completion at the close of
2006. No specific funds for program implementation
were allocated in the 2004/05 or 2005/06 state budgets.

Of the five remaining jurisdictions, Queensland and New
South Wales have commenced the construction of state-
wide freshwater ecosystem inventories, and South
Australia is committed to doing so (building on existing
regional wetland inventories). In Western Australia and
the Northern Territory, action has not been taken to put
in place either comprehensive state ecosystem
inventories or state-wide systems of representative
freshwater protected areas. Instead, these states have
concentrated on the broader bioregional framework of
the Commonwealth’s National Reserves System Program
(NRSP), which itself did not highlight the freshwater
reserve issue until 2004 (see discussion in Nevill and
Phillips 2004). It is to be hoped that action will be taken
within the NRSP to establish a nationally agreed
approach to the classification of freshwater ecosystems
into categories or types, which could provide a
framework for the long-term development of a national
system of representative freshwater reserves.

Victorian State Government freshwater protected area
programs

Victoria, although a long-standing leader in protected
area policy, suffers from serious implementation
problems relating to freshwaters. Major commitments
relating to two important areas: protection of
representative rivers, and protection of heritage rivers,
remain substantially incomplete after nearly two decades.
The systematic analysis of wetland ecosystems within the
state’s protected area network — necessary to ensure full
representation — has also not been completed, many years
after the initial policy commitment in 1987.

Victoria's Reference Areas Act 1978 was the first
Australian legislative expression of a commitment to
protect representative ecosystems. and pre-dates
Australia’s support for the United Nations World Charter

for Nature (UN 1982). Victoria’s state Conservation

strategy (Gov. Vic. 1987) committed the government to
the strategic development of systems of protected areas
which would include examples of all major ecosystem
types — including rivers and wetlands. The strategy also
committed the government to identify and protect
Victorian rivers of high conservation value. This strategy
predates all other similar state strategies® by more than
five years, and predates renewed national and
international interest in representative protected area
policy in the early 1990s. However, after 19 years,
commitments to the comprehensive protection of
representative freshwater ecosystems, as well as
commitments relating to the protection of important
rivers (‘representative rivers’ and Heritage Rivers), have
not yet been met.

A program of systematic terrestrial reservation
commenced in Victoria under the recommendations of
the Land Conservation Council in the 1980s, and has
been continued by the agencies which in turn replaced the
LCC: the Environment Conservation Council and the
present Victorian Environment Assessment Council.
Representative marine protected areas have also been
established after a systematic examination of marine
ecosystems within state waters.

Victoria’s rivers were analysed to identify suitable
‘representative’ river ecosystems by the Land
Conservation Council’s Rivers and Streams Special
Investigation (LCC 1989), which also identified rivers of
high conservation value. Following the Victorian
Government’s acceptance of the Land Conservation
Council’s final recommendations in 1991 (LCC 1991),
the government instructed its departments to protect 15
‘representative rivers’ through the development of
appropriate management arrangements. Over 14 years
later, of the 15 required management plans, only 11 have
been drafted (Nevill and Phillips 2004), and none
finalised. The Victorian Government has not reported
publicly on the implementation of its representative
rivers (or its heritage rivers) program. Protection of
representative river ecosystems re-appeared as a
commitment in Victoria's Healthy Rivers Strategy 2002
however, if this commitment receives the same level of
action as the previous commitment, it appears likely that
little will be done.

2. It should be noted. however, that Queensland has had a long-standing commitment to bioregional planning. dating as far back as 1978.
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Following the LCC Rivers and Streams Investigation,
Victoria passed a Heritage Rivers Act in 1992,
nominating 18 rivers and 25 ‘natural catchments’ to be
protected. The Act requires a management sequence: (a)
preparation of draft management plans, (b) public
comment and review, (c) ministerial endorsement of the
plans. and (d) implementation. In preparing a report to
the Commonwealth Government on its Ramsar program,
the Victorian Government committed to finalising the
management plans by 1998. However, 14 years after the
passage of the Act, all 18 river management plans remain
as drafts without the required ministerial endorsement
(Nevill and Phillips 2004).

While there is a clear gap between rhetoric and reality in
relation to freshwater ecosystem protection, it should be
noted that many significant wetland additions to
Victoria’s Nature Conservation Reserves have occurred
through land purchases over the last decade (Fitzsimons
et al. 2004, 2006).

Although Victoria has completed inventories of both
wetlands and rivers, the state’s wetland reserve system
has never been fully analysed for inclusive representation
of all major ecosystem types - a commitment now 19
years old - in spite of the 1987 commitments (to ensure
the wetland reserve system is fully representative)
reappearing in the Victorian Government’s 1997
biodiversity strategy. However, the issue has been
addressed in some regions, such as the Wimmera, by
specific independent studies (Fitzsimons and Robertson
2003). Victoria’s current use of Ecological Vegetation
Class (EVC) data in efforts to systematically review
wetland coverage has been retarded by data inaccuracies
(Robertson and Fitzsimons 2004).

Policy failure: An overview

The examination above of Australian Commonwealth and
state government policy related to freshwater protected
areas reveals, generally speaking, a pervasive and long-
standing failure in implementation.

At the Commonwealth level, the area protection
provisions of the Environment Protection and
Biodiversity Conservation Act 1999 have, after a long
period of inactivity, recently been used to protect
freshwater ecosystems. However, the development and
application where appropriate of nationally consistent
principles for management of [freshwater] reserves (see
above) has not taken place. Although various statements
of freshwater management principles have been
published, none has received endorsement at the national
level, and in fact there has been no attempt at establishing

a national consensus, with one exception: principles
relating to environmental flows. The National Reserves
System has recently highlighted the need for expansion
of freshwater protected areas (NRMMC 2005), and it is
important that this initiative receives strong support —
especially given the increasing political focus on scarcity
of freshwater resources for agriculture. industry and
urban uses. It would be very disappointing to see this
long-awaited initiative lapse when it is so urgently
needed.

The United Nations Food and Agriculture Organisation’s
(FAQ) Code of Conduct for Responsible Fisheries 1995
requires compliant states to protect ‘critical habitats’.
Section 6.8 (FAO 1995, p. 6) states that: ‘all critical
fisheries habitats in marine and freshwater ecosystems,
such as wetlands, mangroves, reefs, lagoons, nursery and
spawning areas, should be protected and rehabilitated as
far as possible and where necessary.” As noted above, all
Australian states have developed fisheries legislation,
with area protection provisions appearing in statutes
developed by Queensland, New South Wales, Victoria,
Tasmania and South Australia. Many years after the
passage of legislation, however, none of these provisions
has been used to protect freshwater areas, in spite of
progress in marine and estuarine environments.

Commitments contained in the Ramsar Convention on
Werlands 1971 require the development of inventories of
freshwater ecosystems, including rivers, streams and
some subterranean ecosystems. Of Australia’s eight state
and territory jurisdictions, ecosystem inventories
covering both wetlands and rivers are nearing completion
only in Victoria, Tasmania and the ACT - after 33 years.
Tasmania, New South Wales and Western Australia are
the only states to partially address subterranean
ecosystems in state-sponsored ecosystem inventories, and
even here, collected data is very uneven (Nevill and
Phillips 2004).

Victoria, although a leader in policy development, has
failed to implement important commitments relating to
the systematic development of protected area networks
containing fully representative wetiand ecosystems.
Victoria has failed to implement commitments relating to
the management of heritage rivers and representative
rivers, 19 years after these commitments first appeared in
state policy documents. The ‘critical habitat’ provisions
of Victoria’s endangered species legislation (the Flora
and Fauna Guarantee Act 1988) have not been used to
protect freshwater ecosystems. Similarly, the ‘special
area’ provisions of Victoria’s Catchment and Land
Protection Act 1994 have not been used to protect
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freshwater ecosystems, nor have the area protection
provisions of Victoria’s Fisheries Act 1995 been used to
protect freshwater ecosystems.

The protection of representative and important rivers and
wetlands foreshadowed by Western Australia’s Wetlands
Conservation Policy 1997 has not yet taken place, and
the state’s Waterways WA Policy, due in 2003, has not
yet been released. In New South Wales. the Aquatic
Biodiversity Strategy. promised for 1999, has not yet
appeared.

Explanations of policy failure

Why is much important policy failing through lack of
implementation, and why do existing protection tools,
like the area management provisions of fisheries
legislation, remain unused many years after declaration?
As noted in the introduction, explanations for the lack of
implementation action must remain largely speculative
due to difficulties in penetrating the mists which surround
high-level political and bureaucratic decisions.

As an example of these difficulties, I have written several
times to the Victorian Minister for Sustainability and
Environment, asking for explanations of the long delays
in implementing both policy and statutory commitments.
In my most recent letter I asked specifically for an
explanation of the eight-year delay in finalising the draft
Heritage River management plans. The reply came not
from the Minister’s office, but from a senior officer
within the Department. The letter stated, ‘... it is
intended the [draft] plans be reviewed to ensure they
reflect the Government’s current initiatives in river health
and the extended role of Catchment Management
Authorities’ (Backhouse 2006, p. 1). However the reply
provided no explanation of the delay, no commitment to
report to the public on the implementation process, or
new target dates for action.

Although it seems implausible, one explanation for the
lack of enthusiasm for policy implementation could be
that such policy has been developed without any real
intention of implementation, presumably to demonstrate,
at a superficial level, compliance with national and
international conservation agendas.

Perhaps a more likely possibility is that freshwater
ecosystems remain without a voice that can be heard at
the political level. Australian stakeholders, such as
fishers, landholders, Indigenous groups and
conservationists, do not present, or attempt to present, a

cohesive voice advocating freshwater ecosystem
protection. Mainstream conservation lobby groups in
general focus on more “popular’ terrestrial issues such as
forest conservation. Scientists, academics and freshwater
managers remain silent — with a few notable exceptions,
and professional groups. such as the Australian Society
for Limnology, speak only in muted tones. Where
scientific conferences have published recommendations
and press releases’, media coverage has been minimal.
Given that readily accessible freshwater is a scarce
commodity in Australia, this creates a political and
economic environment in which consumptive users have
by far the loudest voice.

Bureaucratic inertia and poor strategic management may
also be important factors..

A common feature of this situation is that even though
there may be a range of river protection systems on the
books, they are plagued by a lack of integration within
(and across) jurisdictions, and each is established with
little in the way of implementing and reporting
mechanisms which encourage adaptive management or a
system for assessment and evaluation to provide public
feedback about success. The fact that such matters are
implemented within a plethora of Acts leads naturally to
such lack of integration. In Canada, the CHRS (see
above) has been used as a coordinating mechanism by
providing national goals and procedures within which
different provincial management approaches are focused,
and a similar national approach could be established in
Australia using the Canadian system as a model (Nevill
and Phillips 2004; Kingsford er al. 2005).

The absence of use of fisheries powers to protect rivers is
perhaps not surprising; most fisheries agencies are
assessed on their effectiveness to maintain fish catches
for the commercial and recreational sectors, not on
protecting freshwater habitats important to fish. The links
between long-term conservation goals and short-term
objectives are lost, and the downsides of failure usually
easily worked around by agencies adept at managing
public image and their relevant minister.

Additional problems are generated through the modern
trend towards issue-driven and election-driven
governance, slimming of government system capacity
through dispatch of skilled workforce, and failure to base
quality policy on quality science and knowledge. Another
issue is the failure by governments to actually use
adaptive management processes, such as environmental

3. The Fenner Conference on Freshwater Biodiversity (Canberra) 2000 and the National Conference on Freshwater Protected Areas (Sydney) 2005 both published

recommendations and issued press releases. Mainstream media displayed little interest.
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management systems, in spite of lip-service to these
tools. The Victorian Government’s failure to report on its
Heritage Rivers Program is a case in point.

Concluding remarks

All Australian states are committed to the establishment
of representative freshwater protected areas. However, in
most cases, no systematic approach to their establishment
has been attempted, or where it has been attempted (e.g.
Victoria and Tasmania), it has been poorly implemented.

The failure of the Victorian Government to implement its
Heritage Rivers Program is of considerable concern and
needs detailed investigation, especially given Victoria's
‘leading’ position with respect to policy development. It
appears that no (or very little) action has been taken to
finalise and implement the 18 draft Heritage River
management plans, prepared about a decade ago. It is
noteworthy that none of the Heritage Rivers would (in a
strict sense) meet the definition of ‘protected area’
discussed above, as no agreed management plans exist
and no monitoring of heritage river values has been
reported.* The draft management plans need to be re-
examined in detail, and the current condition of the sites
checked against any available historic data on condition
and value. The results of such an investigation may show
that no ecosystem deterioration has occurred. or they may
indicate substantial deterioration. Such deterioration, if it
has occurred, may be related to actions listed in the as-yet
unimplemented management plans. Until the issue is
examined independently, no clear conclusions can be
drawn.

While the actual reasons for pervasive policy failure in
the freshwater area may well be complex, there can be
little doubt as to the ultimate outcome. Freshwater
ecosystems, particularly those in the southern part of the
Australian continent (where agricultural and urban
demands for water are substantial) are degrading
(NLWRA 2002a, 2002b), and this degradation will
continue in the absence of well-managed reserve systems
protecting viable examples of the full range of freshwater
ecosystems, as well as provisions to protect ecological
processes and biodiversity at catchment scales.
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